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FM Broadcast Stalions. 1 
(Upper Sandusky and Caledonia, Ohio) ) 

To: Assistant Chicl, Audio Division, Media Bureau 

COMMENTS IN OPPOSITION TO PROPOSAL 

Franklin Comrnunicalions. Inc. (“Franklin”)’, by its attorneys and pursuant to 

Seclions 1.415 and 1.420 of the Cornmission’s Rules, hereby f i les i t s  Comments in 

Opposition to [he proposal of Clear Channcl Broadcasting Licenses, Inc. (“Clear 

Channel”) to rc;iIIot Channel 740A from Upper Sandusky to Caledonia, Ohio, and modify 

the license for Station WYNT(FM). to reflect the change in community, as set forth i n  the 

Commission’s multiple-docket N o ~ i c . c ,  ot’Proposed Rule Muking, DA 03-50, released 

January 17. 2003 (“NPRM”)’. In  opposition, Franklin shows the following: 

Clear Channel’s Proposal I s  Not in the Public Interest 

Clear Channel’s proposal is a cynical ploy to replace i t s  revenue stream from the 

salc 0 1  advertising in Marion, Ohio, that would be lost i f  WMRN-FM, Marion (licensed 

to a Clear Channel subsidiary) should be allowed to mnvc into the Columbus, Ohio, 

market. To accomplish its plan. Clear Channel would abandon Upper Sandusky, Ohio, 

leaving only a noncommcrcial religious station there. As shown, infra. Clear Channel 

would move WYNT Lo the tiny village o f  Caledonia bccuuse i t s  true purpose i s  to sell 
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advertising in nearby Marion. Clear Channel should not be allowed to manipulate the 

Commission’s allotmenl rules i n  this manner. I t s  proposal should be denied. 

Caledonia, Ohio 

According to Clei~r Channel’s Petition for Rule Making that i s  the genesis of this 

proceeding, Caledonia. Ohio. had a I990 population of644, but lost population in  the 

2000 Census to 578 persons. The NPRM (at footnote 6) indicates that Clear Channel has 

presented evidence of the community status of Caledonia (“Caledonia is a census 

designated place with a 2000 U S .  Census population of 578 persons. It has i t s  own 

mayor and city council, post office, zip codc and T i i - e  department, school, churchcs and 

businesses.”) Franklin strongly disagrees that Caledonia i s  a communiLy for allotment 

purposes. Caledonia i s  nothing more than a crossroads with a 2000 population of 578 

[hat could not possibly be considered a communiLy for allotment purposes. Even i f  one 

accepts thc copics of 1ntci.net web pages provided by Clear Channel as “cvidence” of 

community status, therc are appurently only 5 businesses in Caledonia excluding the post 

office and churches. Thc attached declaration (Exhibil A )  of Jody Wigton shows that on 

March 6, 2003, she telephoned Lhe mayor ofcaledonia, Ohio, Dan Schlosser, who 

informed her that Caledonia is a village that i s  incorporated as a municipality.3 

Calcdonia has a “village council” that meers monthly. Caledonia’s mayor i s  part time as 

arc thc village council mcmbci-s. Caledonia has only lwo part-time employees -- a 

maintenance employec, and clerk treasurer. Caledonia does not issue business licenses; 

i-etailers gel vendors’ licenses from thc county or state. 

’Comments are due by March  I O ,  2003, s o  this pleading i s  timely filed. 
’ Clear Channel statcs thaL Calcdonia i s  a Ccnsus Designated Place. demonstrating Clear 
Channel’s woeful lack 0 1  informalion about the community i t  desires lo serve. 
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Caledonia does not collect city tax ,  but they do collect property taxes. They no 

longer have a police department.‘ They have a contract with the Marion County Sheriff‘s 

Depr. Caledonia does nor havc i t s  own lire department, but has a consolidated Volunteer 

Fire Department with their village and four area townships. Caledonia has i t s  own sewer 

system but docs not h a w  a watcr system. Caledonia gets i t s  water from Ohio American 

Water Company ~ hilled through Marion. The only services provided to residents arc 

scwer. snow iemoval, street paving and street lights. The only businesses mentioned by 

Mr. Schlosser were the Post Oflice, rhrce hardeateries, a bank, a small grocery, one gas 

st;ition/conveniencc store, one muffler rcpair and one retail store seIling/rcpairing 

lawmowers, doing embroidery work on clothing, and ii Harley Davidson shop. 

According to i t s  mayor, Caledonia has one school and two churches. 

In Grcmu. Quiric! cirzd 7hllulius.cc~c~. Floridu, 6 FCC Rcd 633 (1991), the 

Commission refused to find that the community ofsteinhatchee, Florida, was a 

community even rhough i t  has a post office, i t s  own Lip code, a grade school, six 

churches, a business district with restauranrs and other retail outlets and a population of 

approximately 1,500. Steintachee was listed in the 1988 edition of the Rand McNal ly 

Commercial Atlas with a population of 800. 

In Neilzurr, Mouicirru, 14 FCC Rcd 18977 (1999), the Commission refused to allot 

an FM channel to Neiharl. Montana, even though Neihart had a “mayor, town council, 

and a town hall. along with i t s  own post office and zip code.” Neihart had “many retail 

lxsinesses, a gci~ci.al store, churches and civic organizations, motel, tavern” and a ski 

‘ Again, contrary to Clear Channel’s information on Caldedonia. 
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area. Similarly. in Plctr\urir Duk, Nc,hru,ku, 14 FCC Rcd 18897 (1999), the Commission 

refuscd to allot a channel to Pleasant Dale, Nebraska, because: 

Bascd on the evidence submitted by the petitioner, we believe that i t  has failed to 
cstablish that Pleasani Dale qualifies as a community for allotment purposes and 
theidore would not serve the puhlic intercst to allot the requested channel. I n  
i’csponse to the Notice, pelilionci- merely states that Pleasant Dale has a mayor, 
iown council, post office, zip codc, and several retail businesses including a 
general storc. I t  provides no information as to the businesses which it says 
exist to demonstrate that they are intended to serve the needs of Pleasant 
Dale as opposed to other areas. This is a critical deficiency because in past 
cases, wc have rejected claims of community status where a nexus has not been 
shown between the polilical, social and commercial organizations and the 
community in question. See Greruu, Muriunria, Quincy and Tallaha.ssc.r, Fluridu, 
6 FCC Rcd 633 (1991) and cases cited therein. We have determined that Pleasant 
Dale is incorpoi.aled, with a population o f  253 people. However, while petitioner 
states that Pleasant Dalc has a miiyoi- and city council, i t  provides no infoimation 
as to what municipal sei’vices this local government may provide to thc residents, 
or the names and addrcsses of the businesses which i t  states exist. I n  addition, 
petitioner has not providcd the names or addresses o f  any social or civic 
organisations, schools, libraries or other governmental services which are located 
within Pleasant Dale. While we acknowledge that Pleasant Dale does have a post 
office, the Commission has previously held that the existence of a post officc i s  
insufficient, by itself. to dcmonstralc that a place i s  a community for allotment 
purposes. See Broadview, Montana, MM Docket 99-79, released September 3, 
I999 (64 FR 51470, September 23, 1999), and cases cited therein, Avoti, Norlh 
Curdinti ,  14 FCC Rcd 3939 (1999). [Emphasis added] 

In this case, Clcai- Channcl mcrely noted that “Cdedonia has i t s  own mayor and 

city council, i t s  own post office and zip code (43314), at least seven churches and i ts  own 

retail establishments [footnote omitted]. I t  also i s  the home of Caledonia Elementary 

School, the Calcdonia Policc Dcpaitment, and a fire department.” Clear Channel 

attached a print-our from the internet to sup poi^ these statements, bur did not provide any 

information as to the businesses which i t  says exist to demonstrate that they are 

intended to serve the needs of Caledonia as opposed to other areas. As the 

Cornmission stated in PI~~u.so17~ Dulr. Nehrusku, .supra, “This i s  a critical deficiency ” 
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In light of prcccdent, the Commission should not in a vacuum find that Caledonia 

is a community for allotmcnt purposcsjust because i t  has a post office. Here, Franklin 

has shown that Caledonia has only a part-time mayor. It is a place with apparently only 

five opcrating busincsses, that provides I’ew municipal services. Under thesc 

circumstanccs, the Commission should not find that  Caledonia is a community for 

;illotment purposes, and so dcny Clear Channel’s proposal. 

Upper Sandusky, Ohio 

The Petition for Rule Making states that  Upper Sandusky, Ohio, had a ZOO0 

population of 6,553 persons. There are currently two stations, Clear Channcl’s WYNT 

and  a noncommercial cducational FM stittion, WXML, licensed to Kayser Broadcast 

Ministrics, Inc. W X M L  is a 3 kW Class A station. That station appears to be merely an 

extension of a religious organizalion whose mission sccms to be the conversion of its 

listeners to Christianity. Following is an excerpt from WXML’s website, which can be 

found on the intei.net a1 thc following address-. www.wxml.cc/pages/history.htm: 

“Danicl L. Kayser. founder of our radio ministry, assembled several friends 
logether on February 26, 1987, at Nachbar Appliance i n  Upper Sandusky, to 
discuss and explore the possibility of starting a new Christian Radio Station in 
Upper Sandusky, Ohio. Thc consensus of those in attendance was to procced with 
the project. Our goals were to be: 

I ,  A non-profit, non-commercial Christian Radio Station; 

2. We intend to provide beauiirul Christian inspirational music to the Christian 
Community; 

3. To hopefully plant a sced i n  the unsaved listeners heart that will changc that 
individual’s lifc Cor thc bctter; 

4. To encourage that new Christians attend and become involved with a local 
ch u I‘C h ; 

5 .  To pi-ovide news and programming that will be a blessing and have interest to all 
ai%a residents; 
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6. To hc a focal poinl lor area churches and to assist them in their respective 
ministries by making announcements of their special events; 

7. To operate a “Speaker’s Bureau” out of WXML featuring our Officers, members 
of the Board of Directors and other area Christians who have outstanding 
teslimonies that w i l l  be presented to any church requesting a program speaker 
These individuals w i l l  be available to make presentations before churches. 
organizations. c i v i c  groups, and share information regarding WXML Radio and 
i l ’ s  goals; and 

8. To coordinate Christian concerts and other area activities that wi l l  be a blessing to 
all Christians regardless of their respeclive religious affiliation.” 

Saga in no way seeks to denigrate the work performed by WXML or any of  the 

many noncommercial educational broadcasters who feature a religious format. However, 

here the FCC proposes LO rcmovc the lasr commercial station from Upper Sandusky and 

lcavc only 3 religious station i n  i t s  place. This i s  not in the public interesi 

Comparison of  Proposals 

Clear Channel’s proposal does not present a preferential arrangement o f  

allotments. Its proposal i s  judged undei. Rcvi.tion 0fFM Allo~menl Policirs und 

Puocedurc,v, 90 FCC Zd 88 (198’2). Thc FM priorities are as follows: ( I )  f i rst fullt ime 

aural service, (2) second I‘ulltimc aural scrvice, (3) f i rst local service, and (4) other public 

interest matters. Co-equal weight is given to Priorities (2) and (3). In making i t s  

evaluation, Ihe Commission considers the “totality o f  factors.” See LuGrungr und 

/ ~ ‘ o / / ~ / L ~ I w A J ~  Tc,,~a.s, 10 FCC Rcd 3337 (1995). There wi l l  be no first or second aural 

service. Even assuming nrgiw/ido the Commission were to f ind that Caledonia i s  a 

community for allotment purposes, allotting Channel 240A to Caledonia as a h T S t  service 

would leave only one service in Upper Sandusky. Therefore, the proposals are equal on 

Prioriiy 3 ,  and must be evaluated bascd upon “other public interest matters” ~ Priority 4. 

The public interest i s  not served by removing the only commercial station from Upper 
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Sandusky - a community with 6,553 persons --  leaving only a noncommercial religious 

station rhei-c, while allotting Chnnncl 240A to Caledonia, a community of only 578 

persons. Clear Channcl’s proposal would also result in a loss of service to approximately 

26,000 persons, according to the NPRM. 

In Sunirc,r. Oruir,yrh/tr,q. m d  Gdumhici, SC, I I FCC Rcd 6376 (1996) the 

Commission denied a pi.oposal to reallot and to changc the community of license of a 

Class C1 FM station from the smaller community of Orangeburg (population 13,739) to 

the larger community of Columbia (population 98,052) because retention of 

Orangeburg’s sixth station outweighed providing Columbia with i t s  fourteenth local 

ti.ansmission service whri-e there would be no actual improvement in technical facilities 

by the rulemaking petitioner. 

In Roy.c’lorr und Com/nc.rce, G A ,  15 FCC Rcd 5676 (2000), under priority (4), the 

Commission retained an FM station and allotment in the smaller community o f  Royston 

(population 2,758) as a first night-time and second local service rather than change the 

community of license to the larger community ol’Commerce (population 4, 108) as il 

second lull-time slation because the larger population did not justify removing the 

smaller community’s only local night-time service. 

With regard to evaluating proposals to change community of license, the 

Commission has stated: “The public has a legitimate expectation that existing service wi l l  

continue, and this cxpectution i s  a factor which we must consider independently against 

ihc service henel’ils [hat may result from reallotting il channel from one Community to 

another. See Mod(ficurioir of FM Licw1se.s ( o r 1  rrco/i.siderution): 5 FCC Rcd 7094, 7097 

( I 990); .we c r l . ~  Anre/zdrwnt ofSc,clio/i 73.202(h)(Eaiu,lto/z and Sundy Springs. Geovgiu; 
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aftd Afiiiisloli arid Liiirvil/r. A k h i t l i c r ) ,  6 FCC Rcd 6580 (199 0, f fpphcationfor revtew 

pvnding."' The Commission must consider the legitimate expectation of the residents of 

Upper Sandusky that service from WYNT wil l  continue. WXMLis  not an adequate 

substitute I'or the removal of WYNT from Upper Sandusky, and Clear Channel's 

propoul should be denicd on this ground as well 

Clear Channel's True Motive for This Proposal 1s its Private Interest 

Fi-om time to lime, thc Commission reccives requests to allot FM Channels that 

defy common sense when judged on the stalemcnts presented in the pleadings. Often 

thci-c i s  a .srth ro,w motivc behind the 1 . ~ 1 ~  making proceeding. One must ask the 

qucstion, "Why would Clear Channel want to move a station from a community of 6,SS3 

with no competition to a faux community of S78'?" Clearly, something fishy i s  going on 

hcrc. I t  i s  the proximity of Caledonia to Marion, Illinois, where a Clear Channel 

suhsidiary happens to have 3 station that i s  about to move to the Columbus market, i f  

Clear Channel has its way. Clear Channel merely desires to replace i t s  lost revenue 

stream in  Marion with its Upper Sandusky station. That might he good business, but it's 

not in the public's interest 

Clear Channel suhsidiary Citicaslers Licenses, L.P., i s  licensee of WMRN-FM, 

Channel 2958. ut Marion. Ohio. Caledonia i s  less than 10 miles from Marion. In another 

proceeding (MB Docket 02-266), the Commission has proposed reallotting Channel 

29SB from Marion to Dublin, Ohio, as Channel 294B I ,  and modifying the WMRN-FM 

l icensc for opei-ation at Dublin, which is wholly within the Columbus Urbanized Area. 

' The application Tor revicw was subsequently dismissed, Earonton andSandy Spring.7, 
Georgici: and Annistorr and Linei~ilk.  Aluhtrtiia, 12 FCC Rcd 8392 (1997). 
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l h e  Citicasters Columbus move-in has been opposed by the Committee for Competitive 

Columbus Radio6, Infinity Hroadcast Operations, Inc., and Sandyworld, Inc. Assuming 

(hat the Coinmission will rubber-stamp its Columbus move-in, Clear Channel i s  now 

plotting a way 10 replace the rcvenue i t  will lose from WMRN-FM customers in Marion 

whcn WMRN-FM movcs into the Columbus market. That is thc h u e  purpose of the 

instant  proposal. See the nttachcd newspdprr article (Exhibit B) that appeared in the 

Novembcr 22, 2002, edition of the Murim Star. II is pure and simple in  the pnvate 

interest of Clear Channel and not in the public’s interest at all. Under Priorily 4, the 

Coirirnission can and should consider Ihis as an additional reason not to adopt Clear 

Channrl‘s proposal. 

Conelusinn 

In lighr of thc  above, thc Commission should deny Clear Channel’s proposal 

Respectfully submitted, 

m N  COMMUNIC ATIONS,INC. 

Gary S. Smithwick 
~ t s  Attorney 

Smithwick & Beleodiuk, P.C. 
SO28 Wisconsin Ave., N.W. 
Suitc 301 
Washingion, DC 20016 
(202) 363-4560 

March 10, 2003 

- 

Franklin is a member of the Committee 

9 
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Exhibit A 

DECLARATION 

Jody B. Wigton, declares under penalty of perjury as follows: 

I am employed by Franklin Communications, Inc. On March 6, 2003, I 
telephoned the mayor of Caledonia, Ohio, Dan Schlosser, to gather information to assist 
the Commission in ascertaining whether Caledonia is a community for allocations 
purposes. Mr. Schlosser informed me that Caledonia is a village that is incorporated as a 
municipality. They have a "village council" that meets monthly. Caledonia does not 
collect city lax, but they do collect property taxes. They no longer have a police 
department. They have a contract with the Marion County Sheriffs Dept. Caledonia 
does not have its own fire department, but has a consolidated Volunteer Fire Department 
with their village and four area townships. Caledonia has its own sewer system but does 
not have R water system. Caledonia gets its water from Ohio American Water Company - 
billed through Marion. The only services provided to residents are sewer, snow removal, 
street paving and street lights. The only businesses mentioned by Mr. Schlosser were the 
Post ofice, 3 bars/eateries, a bank, a small grocery, 1 gas statiodconvenience store, 1 
mufiler repair and one retail store sellinglrepairing lawnmowers, doing embroidery work 
on clothing. and a Harley Davidson shop. Caledonia has one school and two churches. 
Caledonia's mayor i s  part time as are the village council members. Caledonia has only 
two par-time employees - a maintenance employee, and clerk treasurer. Caledonia does 
not issue business licenses; retailers get vendors' licenses from the county or state. 

Executed this 10th day of March, 2003. 
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ikhed-neail$%O yeais a d  Saw'cMlabCraton: 
:enhrfr most ilYTluenlial lyricigr - , L o r e n z , ~ r  
lammpwein II. ' , .. 

The pmgrm will be divided inlo lhc two perio 
vork: Ihe Rodgers and Hat era and the Rodger! 
; k i n  era..Su@efs pcflotming include Gabriel an, 
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W N  - The Sd&n Army has launched p 
Tree campam Toe trees. (cr stmar WJ hag .n  
Cung tees OT GKhg trees. ensures needy cblt 
least one new toy  or o u l  this season 

ahvuUals select m'angt8' lrom tree. Tht 
chlds age and clolmng sire a6 WY as. a fd I ( 
mar ourchase a toy 01 OJmC. or both Idr Lhe rn 

 child'^ : .. 
hs of Now 20,the lollowhg burhesf ard or1 

set up Angel Ttees: FKst Chxch 01 \he Bnlhren 
Credit tbiim Fcxy Lady Salon; Meijerr;WaCMar 
(several bcal~onsl: Smivl Clinic; Verne Hart Inw 
Y.IY*CAA.; c I . k u ;  Mai.covnty Shun bept.; 
Stue: Jobs and Fami5 Scnies :  Cmnie's Beau 
~sevcral laalionsl; N a l i  Cay Banklsevcrd I 
One; Michael's Steak House; Marion [kwr: and 
. ' Further i%fm!ion Can be obkinexi by tonla 
Army 740382-2156; 9 am..noon and 1.4 m. 
tmrn Cqrinc McNee, chairinan. 740.3893262 



CERTIFICATE Or' SERVICE 

I ,  Shetry Schunemann, a secrctary in the law offices of Smithwick & Belendiuk, 
P.C., hereby certify that on March 10. 2003, copies of the foregoing "Comments in  
Opposition" were sen1 v i a  First Class Mail, postage pre-paid to the following: 

Ms. Victoria M.  McCaulcy" 
Allocations Branch, Mass Media Bureau 
Federal Communications Commission 
The Portals I1 
445 Twelfth Street, S.W. 
Washington, DC 20554 

Marissa G. Repp, Esq. 
F. William LeBeau, Esq. 
Hogan & Hamon, LLP 
5 5 5  13"' Street, NW 
Washinglon, DC 20004 

Mark N. Lipp, Esq. 
J .  Thomas Nolan, Esq. 
Tamara Y .  Brown, Esq. 
Shook, Hardy & Bacon 
Suite 800, 600 14[" Street, NW 
Washington, DC 20005 

Jerrold Miller. Esq. 
Miller & Miller P.C. 
P.O. Box 33003 
Washington, DC 20033 

Lauren A. Colhy, Esq. 
10 East Founh Street 
P. 0. Box I13 
Frederick, MD 21707-01 13 

Stcven A. Lcrman, Esq. 
Dennis P. CorbeN, Esq. 
Jean W. Benz. Esq. 
Leventhal, Senter & Lerman PLLC 
2000 K Street, NW. Suite 600 
Washington, DC 20006 

"by hand 
' ,  A !  

. " L i  L l l  1 -  I ) . ,  1 1 1 ,  'i. I , '  

Sherry Schunemann 
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